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Facts

The facts relating to this case have been earlerat by me
in detail inRaja Segaran al S. Krishnan v. Bar Council Malaysia
Ors [2000] 1 MLJ 1; [2000] 5 CLJ 136; [2000] 1 AMR 54®hich |
shall call Case No. 1. Case No. 1 was the plaitdi&pplication for an
interim injunction to restrain the defendants frdrolding an EGM.

There was also an application by the defendantstioke out



the writ. In a lengthy judgment, which decided maggues, | granted
the plaintiff’s prayer for an interim injunction. &lso dismissed the
defendants’ application to strike out the writ. Oaft this Case No. 1,
two matters went up to the Court of Appeal. Thesfjrwhich is Court
of Appeal No. W-02-48-00, is against my dismissaltloe striking out
application. The Court of Appeal dismissed this eplp The next issue
was the substantive appeal against my decision tgrgnthe interim
injunction, which was Court of Appeal No. W-02-4D-.0This too was
dismissed by the Court of Appeal. | shall revert detail to this
decision of the Court of Appeal later. The defendanleave
applications to the Federal Court against both ess@rom the Court
of Appeal, filed as Federal Court No. W-07-64-0hdtstriking out
issue) and Federal Court No. W-02-63-00 (against grant of the

injunction), were dismissed.

The next matter that arose out of this case andcWHiheard,
iIs reported asRaja Segaran a/l S. Krishnan vBar Council
Malaysia & Ors[2001] 1 MLJ 472; [2001] 1 CLJ 680. | shall call
this Case No. 2. This was the plaintiff’'s O. 33 &apption under the
Rules of the High Court 1980 (the RHC) to determim@reliminary

issue before the trial of the action, namely, ‘whet the Resolution



dated 12.10.99 and the proposed EGM of the Malay#&ar to be held
on 20.11.99 wereultra vires the powers and objectives of the
Malaysian Bar under the Legal Profession Act 1978ie LPA). It
was the defendants’ case that since the plaintigist against the
defendants was premised on three different caudesction, that is,
that the Resolution and the proposed EGM were yda vires the
LPA; and/or (b) constitute contempt of Court, and{@) constitute
offences under the Sedition Act 1948 and since fthaintiff's
application was only to try one of the three difdat causes of action,
the plaintiff could not contend that the determiioat of the proposed
issue would dispose of the plaintiff’'s case withabe necessity of a
trial. The defendants also contended that whether matter was
ultra vires or not was a matter of evidence which ought to be
determined at the full trial of this action and al$or the Court to

know the reasons behind the Resolution.

It was my judgment that the defendants had failedste the
difference between the cause of action and the gdsuon which
the cause of action was founded. | held that theseaof action was
that the notice of the EGM with the Resolution atite proposed

meeting were allultra viresthe powers and objects of the Malaysian



Bar under the LPA on the grounds that it was comgmus and
seditious and unconstitutional. | also held thatthke parties see the
need to, they could apply to adduce oral evidencé that therefore
it was unacceptable for the defendants to complhiat by making
an order under O. 33 of the RHC, this Court woukpdve them of
the right to adduce oral evidence. | also held,ttlsance where
contempt and sedition were concerned, intention nootive was
irrelevant and immaterial, the defendants’ argumelmat evidence
must be led to show intention and the motive fotliog the EGM
and moving the Resolution, was no longer meritosouThe
defendants have, by way of Court of Appeal No. W-&47-00,

appealed against this decision.

The next matter that arose out of this case andcwHiheard,
Is reported asRaja Segaran a/l S. Krishnan vBar Council
Malaysia & Ors (No. 3)[2001] 5 MLJ 305; [2001] 2 CLJ 44. | shall

call this Case No. 3.

During the O. 33 r. 2 proceedings of the RHC, | hesdstated
earlier ruled that parties, if they wished, woul@ permitted to

adduce oral evidence; otherwise the case was taged based on



the pleadings, the affidavits filed and the statamef agreed facts.
Based on this ruling, Mr. Vijandran for the plaifftiapplied to be
allowed to call to testify, (a) the plaintiff, and) Mr. (now Dato’) R.
Rajasingam, a member of the Bar Council. He alswvegnotice that
he intended to cross-examine Mr. R.R. Chelvarajahge then
President of the Malaysian Bar, on his affidavidamromised to limit

the cross-examination to the issues in dispute.

Mr. Bhaskaran for the defendants, whilst agreeirmgtt the
plaintiff was entitled ‘to call evidence or to giveotice’, pointed out
that because the defendants were appealing agamgt order
allowing the O. 33 application, they did not wish tall evidence.
From the notice of appeal filed | noted that theaal is only against
my allowing Dato’ R. Rajasingam to be called as #&n@ss and to
produce relevant documents. There was no objectiomrboth Mr.

R.R. Chelvarajah and the plaintiff giving evidence.

The judgment will show that the Court did not cdato’ R.

Rajasingam as a witness. He was called by the pFfain



When Dato’ R. Rajasingam testified he raised sattié(2) of
the LPA and said that in the light of that sub-sentwhich required
the maintenance of secrecy, he was unable to ansmgr further

guestions.

By consent, the question posed to the Court wasether the
provision of section 76(2) prevents any witness fro giving
evidence in Court as to any proceedings of the Ba€ouncil and
to produce documents relating to the proceedings othe Bar
Council?’. Having gone through the various authorities, | héhat
it is the Evidence Act that determines the admisigibof any evidence
in a Court of law, and in respect of this case ldhthat the relevant
provisions for consideration ought to be sectio8 And 162(2) of the
Evidence Act 1950. | also held that there was noghin the LPA

that excluded the application of the Evidence Act.

| therefore held that the meaning of the word ‘saxf’ given to
section 76(2) of the LPA is that all decisions adikcussions or
resolutions passed that relate to investigationtatiag to the
conduct or affairs (or complaints) against membefdhe Bar are

the matters that ought to be kept secret to protéetinterest of



such members, lest the conduct and affairs of mamb& any
complaints against any members be discussed byQGbencil or
Committee members in the open. | rejected the de&ens’ request
to apply the literal interpretation to the meanimmg the word
‘secrecy’. The defendants have appealed against tacision to

the Court of Appeal by way of No. W-02-780-00.

The final judgment | had given so far in this casereported
as Raja Segaran a/l S. Krishnan v. Bar Council Malays& Ors
(No4) [2001] 6 MLJ 166; [2001] 4 AMR 3999. | shall calhis Case
No. 4. This case relates to the instance when lisaV parties to
settle their differences since the former Chieftdees, the subject of
the Bar’'s motion had retired and the new Chief Juest(also since
retired) had in speeches exhorted for a better BébBar
relationship. Taking the advice of the Court, thi@iptiff indicated
his desire to withdraw this suit and filed an apaliion for that
purpose. The Bar resisted. | heard full argumentd & allowed the
plaintiff’'s application, but the Court of Appeal lawed the
defendants’ appeal against my decision of strikowg the suit and
directed that | deliver my judgment on the substaattrial since the

matter had already been concluded and | had resérmg



judgment. Although the Court of Appeal directed tHawrite my
judgment, it did say that | was to do so at my cenience. | was
then transferred to the High Court in Penang andtlhg time the
bundles of files and authorities were traced andpi#¢ched to me in
Penang, it has taken some time. In its bulletinledl'Relevan’ the
Kuala Lumpur Bar had made adverse comments by rsgathat |
had my judgment ready and that they saw no reasby mcould not

deliver my judgment if it was ready.

The Editorial Board of that relevant ‘Relevan’ edth was
oblivious to the reported judgment (Case No. 4) ad adopted a
totally indifferent attitude to the truth of the mear. In that judgment |

had said as follows:

“Gentlemen of the Bar

In so far as this case is concerned | have already
reached a decision. All it requires is for me tdltgou my
decision and in the event of an appeal to write jmggment.
But before | pronounce my decision | take this oppaity to

appeal to both sides to reconsider your positions.”



Application For Stay Of Federal Court
And Court Of Appeal Matters

On the day fixed for the hearing of the substantmatter, the
defendants applied through Enclosure 71, that alirther
proceedings in this suit be stayed pending the imgamand final
determination of the two leave applications to thederal Court (W-
07-64-00 and W-07-63-00) referred to earlier, anlkdoafor the
hearing of an appeal in the Court of Appeal agaiosie of my
judgments in this matter. | drew Encik Malik’s amteon to his
prayers (a) and (b) seeking a High Court order taysproceedings

in the Court of Appeal and in the Federal Court.

Whilst section 43 of the Courts of Judicature Ac@6# (the
CJA) is quite clear, | asked Encik Malik why thepdization for stay
had not been filed and asked for in the Court ofpAgal since my
decision was given on 5.9.00. Encik Malik’'s answeas that he
would be breaching section 43 of the CJA if he heaplied to the
Court of Appeal first, before applying to the Higlourt. Then, to my
guestion why the defendants had not sought a stfgre me on the
day | gave my decision or soon thereafter, his cdrmhswer was “I

have no answer to that except that this Court ilksrty to take that



factor into consideration in the exercise of thisutt’'s discretion
perhaps in the context of delay. Court will have lmok at the

balance of prejudice.” On the issue of prejudice. Bhaskaran for
the defendants referred me to the caseAafport Restaurants Ltd
v. Southend-On-Sea Corporatioi960] 2 All ER 888 CA. In that
case tenants who had been given statutory noticeth@ form

prescribed by the Landlord and Tenant Act 1954tdominate their
tenancy whose rateable value did not exceed £50flie¢ to the

County Court for a new lease. On being advised ttleg notice
issued to them might be invalid, they filed a witthe High Court
seeking a declaration that the notices were invatidaw. They then
applied to the County Court to adjourn the hearinmtil

determination of the High Court matter. The Coun@gurt refused
the adjournment. On appeal the Court of Appeal oede an

adjournment of the Country Court proceedings beeaosherwise
there would be a grave risk of injustice to the aats who, if they
were forced to prosecute their application for avlease and failed
thereon, might be held in the High Court to havergby estopped
themselves from contending that the notice to tevameé the tenancy

was invalid.
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Ormerod LJ said at page 890:

“So far as the balance of prejudice is concernetindl it hard,
and | have found it hard throughout the hearing,utalerstand
why there should be any considerable prejudice magtaithe

landlords if this adjournment is allowed.”

With respect, | could not see the relevance of thase to the one
before me. Whilst Encik Malik correctly concededathin the
exercise of my discretion | ought to consider detaytheir part, Mr.
Bhaskaran, on the other hand, submitted that ‘dakapot an issue

in this case’.

Mr. Vijandran pointed out that on 5.9.00 the defants made
an oral application for stay on the twin groundstthhe grounds of
judgment of the Court of Appeal have not been reedi and also
that leave applications have been made to the Fdde@ourt. There

was no appeal against my order of refusal.

On the question of delay, Mr. Vijandran relied dank

Bumiputra Malaysia Bhd & Anor v. Lorrain Esme OsmEID87]
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2 MLJ 633. Zakaria Yatim J (as he then was) saidpage 635 as

follows:

“I now turn to his application for stay of proceadgis on
the ground that the Courts in Hong Kong being thetumal
forum. In my opinion his applications for stay irotih C138
and C438 were made far too late. He should havedfihis
applications at the early stages of the proceedinigs the
circumstances the Court has the discretion to refuss
applications for stay. SeeCoupland v. Arabian Gulf
Petroleum Co([1983] 2 All ER 434, 437 & 442). Mr. Ross-
Munro submitted that the period of delay was one folr
months between November 1985 and March 1986. Acioard
to him in Coupland’scase, the delay was eight months. In my
view even a four months period was a long delay toe
purpose of applying for a stay. Lorrain had thewees of his
own solicitors in this country all the time andh& was serious
in applying for a stay, | fail to understand why d&d not file

his applications much earlier.”
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| made the order appealed against on 5.9.00 andeidnately
fixed dates after consulting counsel who took tibmerefer to their
diaries to give me their free dates. The noticeappeal was filed on
18.9.00 and served on the plaintiffs solicitors 22.9.00 just 3 days
before this case was set for hearing. Clearly tlkededdants had
delayed in filing this application for stay. In angase it is my
judgment that the defendants cannot file this secapplication

before me after | had dismissed their oral applicat

However, even if | were to consider the applicatiothe
affidavit in support (Enclosure 70) merely statgodd prospects of
success for the reasons submitted on 5.9.00’. d timat this by itself
is insufficient. The deponent must specifically smit the grounds,
as many issues were raised on 5.9.00 and statehwaie the ones
the defendants are relying on. There were no spexifin the
affidavit in support. | therefore had no hesitatjafter considering

all issues, in dismissing Enclosure 71 with costs.

The substantive matter

Finally, parties were ready and both sides agreet to call

any witness although Encik Malik qualified the agneent by stating
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that the reason he was not calling any witness Wwasause of the
appeal against my decision. | put him on noticetthes appeal did

not preclude him from calling witnesses if he sgquged.

In order to assess Mr. Vijandran’s submission itniscessary
to reproduce the notice of the EGM of the Bar safled to be held
on 20.11.99 at 10.00 a.m. at the Grand Ballroomndtgsance

Hotel, Kuala Lumpur:

“‘NOTICE

Extraordinary General Meeting Of The Malaysian Bar

Notice is hereby given that an Extraordinary Geh&taeting of the
Malaysian Bar will be held on Saturday, "2®ovember, 1999 at
10.00 a.m. at the Grand Ballroom, Renaissance Holalala
Lumpur to consider and, if approved, to adopt thetieh proposed

by the Bar Council as follows:-

Whereas:
(1) The Malaysian Bar recognises:
(@) that freedom in any democratic state is not only

economic well-being and the absence of

14



(2)

(b)

(€)

aggression but also the presence of justice and
the rule of law;

and is committed, to the principle that the
Judiciary is a vital and fundamental organ of a
democratic state and the final arbiter of justice
according to the rule of law; and

that vitally important and inherent to the role of
the Judiciary is the ability to command
confidence in its independence, integrity and

competence;

The Malaysian Bar:

(@)

(b)

understands that serious allegations of
impropriety have been made against certain
members of the Judiciary; and

iIs gravely concerned with judicial
developments and pronouncements in certain
important branches of law such as the law of
contempt and the law of defamation, and with

the administration of justice generally.
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(3) It is the grave concern of the Malaysian Bar that by
reason of these allegations, developments and
pronouncements confidence in the independence,
integrity and competence in the Judiciary has been
undermined to the detriment of the rule of law in

Malaysia.

It is hereby resolved:

That the Bar Council is to forthwith bring to the attentad the
appropriate authorities all relevant instances of controviéiesy
have undermined confidence in the Malaysian Judiciary and to
do all that is necessary to pursue the appointment of alRoy
Commission of Inquiry to make such inquiries and
recommendations as may be appropriate to ensure that

confidence in the Malaysian Judiciary is fully restored.

Dated: 13' October, 1999

Sqd.

Roy Rajasingham
Secretary

16



Note

1.

Members are kindly requested to make every éfforattend
the meeting punctually to ensure that the quorurhicw is
1/5 of the total number of [8,563] members of thal®ysian
Bar, is reached within half an hour, that is by3®a.m.;
Registration counters will be opened as from08a3m. when
light refreshments will be served,;

In order for the motion to be carried, two-tlardf the
members present and voting should support it;
Accommodation is available at the RenaissancdeHat
RM200 nett for deluxe room exclusive of breakfastda
RM230 nett for deluxe room inclusive of breakfastad the
New World Renaissance at RM170 nett for superiosno
Please book directly with the Hotels at Tel. No22833 ext.
3350 (Cik Norma: Reservations).

Pupilscan attend but shall not vote and shall be seatdd o

at a designated area.”

Mr. Vijandran split the Notice and Resolution andtaxked it

according.
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With regard to 1(a) of the Notice, counsel argudattthe f'
defendant was transgressing the very essence thesgoacting
ultra vires the LPA. Whilst agreeing with the contents of 1(ln¢
likened 1(c) to Brutus stabbing Caesar. His intetption of 1(c)
was that if the Judiciary is to be what it is to, hken what it needs is

independence, integrity and competence.

But 2(a) Mr. Vijandran says, is the stab by Brutds. a glib
statement worthy of crafty lawyership he allegesttithe Bar had
descended into a nebulous and uncertain positionusing the word

‘understands’.

To my mind, the language used seems to suggestithats
a fact that serious allegations of impropriety halleen made
against certain members of the Judiciary. Howeuey,using the
word ‘understands’ it is clear that the defendaméijlst insidiously
suggesting a fact, yet are not taking responsipifdr asserting such

a fact.

As for 2(b) and the use of the words ‘gravely comad’ Mr.

Vijandran says that the very exalted position ther Bolds in the eye

18



of the public should have prevented it from usingcls words. He
argued that in Malaysia the Bar Council has beewegi statutory
recognition unlike countries like the U.K., Austial U.S.A. and India

where there is no such statutory recognition.

The defendants did not reply to this issue. In a@ge it is a
fact that the LPA sets out the Bar as a corporatetusory body
given recognition by the Government. It is theresamperative that
the Bar recognises this fact and acts with concedren making

statements, because of its unique position.

Further, referring to the words ‘has been undermdineeferred
to in 2(c), counsel submitted that by devious swggms the
defendants have finally concluded that the Judigidhas been
undermined’. Again, there is no response to thisonfr the
defendants. However, it seems clear that from aitpms that it
‘understands’ and that this is of ‘grave concermnhe defendants
have now decided on a conclusive statement thatJudiciary ‘has

been undermined’.
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Contempt
After such a decision, Mr. Vijandran states the d®r‘lt is

hereby resolved’ are supposed to be a panacea exdfdry the
defendants, to correct the alleged wrongs. It i® tplaintiff’'s

submission that the wordings of the Resolution igeanicious attack
against the Judiciary done under the guise of besngcerned and
constitutes contempt of Court. Counsel relied ore thase of
Attorney General v. Fred Zimmerman & O1f4986] 2 MLJ 89.

Contempt proceedings were initiated against thelisiers/printers
of The Asian Wall Street Journal for having saic ttollowing in a

publication, namely:

“(1) ‘We don’t know if Mr. Jeyaretnam is guilty.

(2) But even if he were, many Singaporeans wouldn’t

believe it.

(3) ... court actions, and especially libel suits,vhealong

been used in Singapore against opposition politisia

20



(4) Mr. Jeyaretnam’s convictions... [has] outraged nwa
Singaporeans, who believe that the government is
deliberately trying to wipe out the opposition leadand

his party.

(5) The fact that the magistrate who originally foi Mr.
Jeyaretnam innocent has been demoted buttresses

their case.

(6) One prominent political scientist ... believélat the
government is keeping a close eye on the public
reaction to Mr. Jeyaretnam’s conviction and willveait

overturned if it becomes a political hot potato.

(7) That doesn’t say much for Singaporeans’ faithh the

independence of their judiciary.”

The Court said as follows at page 91:

“The statements that | have enumerated are without

doubt irresponsible and offensive statements cadted to
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bring the Judiciary of Singapore into contempt orlower its
authority. The statements in so many words questibe
integrity and impartiality of the Courts. The ougeous
allegation made in them is that our Courts are not
independent, that they do not decide on the evidenbe law
and the arguments openly placed before them, arad they
are influenced by outside considerations, in partac that the
Courts can be dictated to by the Government. Thdeshents
are clearly calculated to undermine public confidenin the

proper functioning of our Courts.

In the context of these proceedings, anyone who
attacked the integrity or impartiality of a Court a Judge
commits contempt of Court. The reason is simple. It

undermines public confidence in the administratadnjustice.”

Mr. Vijandran also relied on a passage fro@allagher v

Durack[1983] ALJR 191 at 193 which reads as follows:

“... The statement by the applicant that he belckveat the

actions of the rank and file of the Federation haeken the
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main reason for the court changing its mind canyomean
that he believed that the court was largely inflaed in
reaching its decision by the action of the memberfsthe
union in demonstrating as they had done. In otherds, the
applicant was insinuating that the Federal Courd lhh@awed to
outside pressure in reaching its decision. It issdamental
that a court must decide only in accordance with "gvidence
and argument properly and openly put before it, aod under
any outside influence. What was imputed was a grhweach
of duty by the court. The imputation was of course
unwarranted. In considering whether this statememas
calculated to lower the authority of the court, awtether it
was necessary in the interests of the ordered agarléss
administration of justice to fine or imprison them@icant, the
Federal Court was entitled to consider, as it dide fact that
the applicant is a union leader, very well known tbhe
Australian public, holding an important office in Erge
national trade union, and the fact that some membafr the
public might have been the more ready to accept the
assertions of the applicant as true because ofrthweiareness

that on some occasions employers and even goveritsnane

23



influenced by the pressure which trade unions abéeato

bring to bear.”

In Gallagher therefore the Court considered the position and
standing of the person making the statement. | Beereason to
disagree with the rationale behind this case. Sami, the
Malaysian Bar must accept the fact that it is aceothat is heard by

the public. It acts as a regulator. It must alsb @ a moderator.

Independence of the Judiciary is the cornerstonejuaficial
functions. If this is attacked then the system afmanistration of
justice is destroyed. In words synonymous, Mahejawho gave the
judgment of the Supreme Court of India said Aswini Kumar
Ghose & Anorv Arabinder Bose &nor [1953] 40 AIR 75 at 76 as

follows:

“No objection could have been taken to the artidlad it
merely preached to the Courts of law the sermondofine
detachment. But when it proceeded to attribute iopzr
motives to the Judges, it not only transgressedlitmés of fair

and‘bona fide’ criticism but had a clear tendency to affect the
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dignity and prestige of this Court. The article gmestion was
thus a gross contempt of Court. It is obvious théatan
impression is created in the minds of the publiatththe
Judges in the highest Court in the land act on @&xéous
considerations in deciding cases, the confidencehef whole
community in the administration of justice is bound be
undermined and no greater mischief than that cassgdy be

imagined.”

Sub-Judice

At the time the Resolution was to be presented, Rephael
Pura case was still pending in Court. There is no dothdt it was
this case, and the affidavits affirmed in relatiom this case, that
sparked the said Resolution of the Bar. This isacldrom the
evidence of Dato’ Rajasingam who testified at thehést of the
plaintiff. Dato’ Rajasingam, a senior member of tHgar was
especially requested by the Chairman of the Bar @oluto intercede
and to deal with the plaintiff. Dato’ Rajasingamstdied that when
the plaintiff pointed out to him during their comsation, that the
Raphael Puracase would no doubt be discussed at the EGM if the

Resolution is to be put to the members, and questdowhether it
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was sub-judice,as the matter was still pending in the Court, Dato’
Rajasingam testified that he told the plaintiff, 8¥ done, you have a
point”. Dato’ Rajasingam therefore must have acedpthe fact that
any discussion of theRaphael Puracase wassub-judice. Dato’
Rajasingam managed to persuade the plaintiff toeagio attend the
full Council meeting, and to give his reasons fdrrdatening to

injunct the Council from holding the EGM.

Mr. Chelvarajah, the Chairman, informed Dato’ Rajammam
that he could not on his own decide this issue lodvaing the plaintiff
to meet with the full Council and informed Dato’ jaaingam to raise
this with the full Council. On the day of the mewii Dato’
Rajasingam informed the full Council that the plaihwas willing to
meet them and to explain his reasons. What traespwas indeed
shocking. Dato’ Rajasingam informed the Court thgt a majority
the members were in favour of inviting the plaintid address the full
Council. What transpired next is best reproducedrba¢im as

recorded by me:

“Q: What was the majority?
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Encik Malik: | object to the relevance.

Mr. Vijandran.: It will become relevant because tthfact was
conveyed to my client. There is a rationale for

him not attending the meeting.

Court: Objection overruled.

Witness to answer the question.

A: It was a majority by a single vote. The votesreell to

10. There were no absentations.

Q: So | take it there were 21.

A:  The full Council consists of 36 members.
| came out of the meeting and looked for Raja Sagar
He was not around. Then | called him on his hand-
phone and told him “I managed to get the Council to
agree by a single vote majority. Can you please €om

now?”
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Mr. Raja Segaran informed me, “You people don’t mee
to respect members who want to assist” or wordghtamt
effect. “I am sorry; | am not attending.” and thdre
switched off.

| returned to the meeting and informed them thataRa

Segaran was not attending.”

It is clear that the Bar was bent on proceeding hwihe
Resolution. It is inconceivable that elected remmtmtives of the
Bar of senior rank, would not even agree to listemtheir member’s
plea. He was there to give his reasons. He couldehdeen
persuaded to change his mind to object to the Reasmh. At least
he ought to have been heard. Accepting the fact tha situation
was tense, the plaintiff was humble enough to hhgen prepared to
venture into the cloistered confines of the Counmiéeting and to
face a hostile environment. Instead of pacifyingnhiten members
arrogantly executed their vote against even lisagnio the plaintiff
whereas the other absent fifteen members of thé Gouncil could
not even care less as to what happened. To my mihis$, callous
treatment of the plaintiff exhibited a clear inteart to bring this

Resolution to the meeting.
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How The Resolution Itself Came To be Proposed

Dato’ Rajasingam readily conceded that the allemyagi of
impropriety, etc., as referred to in the Resolutiorere as contained
in the affidavit filed in theRaphael Puracase. This issue was raised
at the Bar Council meeting held on 2.10.99. Wheea tfluestion as to
who raised it was asked, Encik Malik objected tooit the grounds
of relevancy and that the Bar had been sued caMebt. Mr.
Vijandran’s response was to refer to the defencd he pointed out
that all the Committee members were being addressethis case
and that the role of the individual members, walevant. | therefore

overruled the objection.

It is clear that Mr. Chelvarajah is named as reprgmg the
entire Council. In the circumstances, the role pldayby each
individual Council member is relevant. After alf,the witness could
not remember who it was, he could say so. What dpared,
according to Dato Rajasingam, was that it was an unanimous
decision of all the twenty one members includingnkelf, to call for
the EGM. Dato’ Rajasingam informed the Court thatvas Raja

Aziz who informed the Council of the contents ofetlaffidavit
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containing serious allegations against the Judicidtowever, Dato’
Rajasingam could not remember if the affidavit oc@py of it was
shown to the members that day. After checking thautes of the
meeting which he had with him, Dato’ Rajasingam oirmhed the
Court that the minutes did not reflect if a copy thie affidavit was

indeed shown to the members.

However Dato Rajasingam was able to remember that copies
of the said affidavit were indeed circulated buatihe did not look at
it. When asked if he was taking the word of RajaiZAzhat there
were allegations without he himself looking intoetlffidavit, Dato
Rajasingam conceded that on hindsight and in view tbhe
seriousness of the allegations, it was his shortogmnot to have
seen or read the affidavit personally. He also aated that on that
day that was the only issue raised, that is, théegdtion as
contained in the affidavit in theRaphael Pura case. Dato’
Rajasingam also added that with the affidavit themere some other
documentary evidence that had been tendered. DR@jasingam
then asked the Council if they had sufficient ewide to support that
allegation. However, there was no answer from amgividual

member to his question. He however conceded thdtoalgh there
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was no such documentary evidence tendered, anddaséy on
the affidavit, which he had not seen, the Councnanimously

decided to convene the EGM.

The prying questions of counsel for the plaintitiowwed that
this allegation was made in anter partesaction by one party which
the other had refuted. Subsequently, a sub-commitheaded by
Raja Aziz was formed to draft the Motion for the EGnd to report
back to the Council. Encik Malik did not cross-exaem Dato
Rajasingam. The evidence of Dato’ Rajasingam th@mefremained

unchallenged, as led by the plaintiff.

The next witness called was the Chairman, Mr. Che&yah,
who was cross-examined on his affidavit. He confednthat he
chaired the meeting held on 2.10.99. On that dayaRAziz had a
copy of that affidavit together with a proposed arded defence
which were passed around. Mr. Chelvarajah readibywaeded that
since he was chairing the meeting he did not hdnedpportunity to
go through the affidavit page by page, nor the me®ed amended
defence. He also agreed as reflected from the nesuhat the only

allegation based on why the EGM was to be called&swhe
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allegation as contained in the affidavit in tliRephael Puracase.
Whilst there were some other allegations arisingnirthe proposed
defence, he agreed that the other allegations wexterecorded in

the minutes.

Mr. Chelvarajah was straight forward, frank and Bsnin his
evidence. He conceded that as the President ofBtéue Council he
did not take it upon himself to enquire if there svaufficient
evidence to sustain the allegations. However, wlhare was a
formal proposal that an EGM should be called andewhduly
seconded, he said he had no choice but to put ia note. He also
maintained that it was his habit when conductingnaeting not to
participate in the voting. He also admitted undeoss-examination
that he did not ask the members if there was sudfit evidence to
call for the EGM. As the Chairman of the Bar Counle¢ did not see
the defence before it was filed since the Couna@tllappointed Raja
Aziz to nominate solicitors and to instruct them olme defence.
Reflecting his true honesty Mr. Chelvarajah admittehat the

defence of justification as pleaded was based cardey evidence.
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Referring to the comment made by the Lawyers’ Cotted
for Human Rights that Paul J (as his Lordship thweas), a relatively
newcomer to the Bench, was hearing thewar Ibrahimcase, Mr.
Chelvarajah agreed that normally the said case Wdid heard only
in the Sessions Court and that Paul J had more tfianyears’
experience as a Sessions Judge. In fact, Mr. Chiajaad even
added that Paul J served the longest as a Sessdamge in
Malacca, which was Mr. Chelvarajah’s hometown. Hesrefore
agreed that the conduct of that case was eminemtithin his
capabilities. Although he did not know if this thutvas within the
knowledge of foreigners, he agreed that both he #ral Bar were
fully aware of this fact. When asked why then tharBiad to put the
allegation that Paul J, a new comer to the Benchs wo hear the
Anwar Ibrahim case as a justification for its Resolution, Mr.
Chelvarajah was unable to give a pointed reply. dilde-stepped the
guestion by suggesting that a report of a Royal @ussion of
Enquiry would enhance the image of the Judiciaryowdver, Mr.
Chelvarajah admitted that neither he nor the Bad bald the world
at large that in their view, Paul J was eminentbalified to hear the

Anwar Ibrahimcase.
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Under further cross-examination Mr. Chelvarajah esyt that
since matters raised in the Resolution were thegecatbmatter of an
appeal and thusub-judice,he would have given a second thought
to supporting the Resolution if he had only knowmat ‘it was a
pending matter’, that is, that it was on appeal. &mother pointed
guestion that all the particulars the Bar had potwlard in its
defence were completely hearsay and based on ufigdribare
allegations, Mr. Chelvarajah’s answer was ‘I havevar denied

that.’.

It is further necessary to reproduce part of thademce as

recorded during the said cross-examination of Muel®arajah:

“Q: Why did you not require that there was sufficie

evidence or why did you not ask for the evidence?

A: It was the collective decision at the Council darthe
Chairman himself does not play a dominant role. eAft
highlighting and discussing the Council unanimously

decided to hold the EGM.
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Q: Why did the Council decide to call for the EGMthere

was no evidence?
A: They relied on Raja Aziz and the various mattemsthis
document were highlighted and based on the ensuing

discussion.

Q: Were you concerned with the truth of the allega?

A:  We were not concerned with the truth of the gd&on.

Q: Why?

A: These were allegations. We do not have the power

Investigate these allegations.

Q: Ought not the Council have been concerned wihke t

truth of the allegation?”

To my mind such callous indifference to the truthatherwise of the

allegations is totally unacceptable when comingrmiran august
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body such as the Bar Council. This is a clear altogn of its duty
to the general public as its watchdog. Since membefr the Bar
take the oath of their calling to fight for justi@d to uphold truth,
this flagrant disregard to verify the truth of ttadlegations before
calling for an EGM and thus drawing unto itself thgention of the

world at large, falls far short of the aspiratiomsa noble Bar.

K.J. Aiyar in The Law of Contempt of Court, Legitlaes and

Public Servants’ § Ed says at pages 323/324 as follows:

“Comments in regard to the merits of a pending cashether
they be made in newspaper articles or through kaflor
pamphlets, or criticisms offered on public platfanor by way
of resolutions, etc., should be scrupulously avalideThe
fundamental reason behind it is, that the courtihgvseisin of
the case will arrive at a conclusion, on the basifsthe
evidence and materials that will be placed on recby the
parties to a litigation. Extraneous comments, basesktly on
surmises or unauthorised versions furnished by redted
parties, are of no avail, when the matter is to dakudicated

upon in a court of law. Such extraneous commenty imave
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the mischief of harming a party to a case if themooents
have a tendency to prejudice mankind in favour ok garty
and against the interests of the rival party to tlase which is

already in court for disposal of merits.”

Since there is clear evidence that what was thgexibmatter
of an appeal was to forminter alia, one of the grounds for the
Resolution, this matter issub-judice and the Council, being
proponents of the law themselves, ought to uphdid sanctity of

the law in this regard.

In the case ofThe Crown v. A. Rafigue & OtherAlR (37)
1950 Sind 1 a resolution was passed by a Bar Asdoan. It was
asserted that by inflicting undeserved insults apdrsistently
treating the members of the Bar in general and theplaced
lawyers in particular in a contemptuous manner, Qief Judge
was making it impossible for the advocates to pngseheir cases
adequately and that if there was a further repetnitiof this
behaviour, the Association would be forced to takeasures which
it sincerely wished to avoid and the resolution wasnmunicated to

the Press and also to several persons by the Baoa&sation. The
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Full Bench of India held that the passing of thesaletion at the
meeting of the Bar Association and the publicati@ihthe resolution

were acts which constituted a contempt of Court.

Ultra Vires The Act

Since the Bar Council and the Malaysian Bar areatuees of
statute, their conduct must be confined within fgr@visions of the
Act. The Malaysian Bar has a compulsory membershipd
compulsory subscription (section 46 of the LPA regs annual
subscription and section 32(d) requires the Sijhndal). It is the
plaintiff’'s case that he has no choice but to bemamber if he
intends to practice at the Bar. So, being awardhaf fact that such
a Resolution is contemptuous he writes a beseechener urging
the Bar to call off the meeting. When even his atpé to meet them
and to explain to them his intention was rebufféd, looked at the
choices open to him. Either he resigns as a mendiethe Bar or
he could take the Bar to Court. Practice at the Bahis livelihood.
So why should he resign. He took the next optior. fiHed this suit

and prayed for the injunction.
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In searching for the power behind the Resolutionwould
seem from the affidavit of Mr. Chelvarajah that tBar was relying
on section 42(1)(a), (e) or (g) of the LPA&ection 42(1)(a) deals
with ‘to uphold cause of justice’ and (e) ‘to proteetc., in any proper
manner the interests of the Bar’. Mr. Vijandran&ply to this is, how
could the Bar be said to be upholding the causejustice or to
uphold in a proper manner the interest of the Bamhen the
Resolution itself constitutes contempt, is sedispwnconstitutional
and is an attack on the Judiciary. As for 42(1)¢ghich deals with
protecting and assisting the public, the plaintcibntended that far
from protecting the public the conduct of the Baasvnothing short
of undermining public confidence in the Judiciary Ibelying on
hearsay and unsubstantiated evidence. Counsel her plaintiff
guestioned whether there was any evidence at alt tine public
confidence in the Judiciary has been eroded. Theras no
evidence that the people had boycotted the Courthave stopped
filing suits in the Courts. The irony is that theiga surge in suits
filed in the Courts so much so that the Judiciasyiooking at ways

and means to resolve the backlog.
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When Encik Malik objected at this juncture by stagithat
there was no affidavit evidence by the plaintifieaying confidence
or lack of it, Mr. Vijandran expressed surprise. pl@inted out that it
was the Bar that was alleging there is no confidentthe Judiciary.
So the burden of proof was upon the Bar to showhsileck of
confidence. At this juncture, Mr. Vijandran refedréhe Court to a
very important section, that is, section 42(1)(d@his sub-section
strictly confines the Bar to express its views oatters affecting the
administration of lawonly if requested so to d@mphasis provided).
As to the meaning of the words ‘administration afwl various
decided cases have dealt with this matter. land Executive
Committee of Federal Territory v. Syarikat Harpeili@dlan Berhad
[1981] 1 MLJ 235 Raja Azlan Shah Ag. LP (as His Hingss then

was) said at page 236 as follows:

“Consistency makes for certainty, and this Courtingein the
centre of the legal system in this country, is @sqble for the
stability, the consistency and the predictabilityf othe

administration of the law.”
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| agree with this submission. Since the Bar has ln@eén requested
to give its views on the state of the Judiciarye tResolution and the
motion are clearly in breach of section 42(1)(d) tbe LPA. It is
pertinent to note that for reasons best known te kbgislators the
sub-section (d) is an amendment brought about bg tlegal
Profession (Amendment) Act 1983. The full sub-sentid) reads as

follows:

“(d) where requested so to do, to express its view
matters affecting legislation and the administrati@and

practice of the law in Malaysia;”

Unconstitutionality Of The Defendants’ Act

The plaintiff contended that if you do an act whicénders a
provision in the Constitution ineffective or illusg then your act is
unconstitutional. The plaintiff referred the Coux Articles 125(3)

and 127 of the Constitution. They read as follows:

Article 125(3):
“If the Prime Minister or the Chief Justice afteortsulting

the Prime Minister, represents to the Yang Di ParttAgong
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that a judge of the Federal Court ought to be reetbwn the
ground of any breach of any provision of the codeethics
prescribed under Clause (3A) or on the ground odbithty,
from infirmity of body or mind or any other causproperly to
discharge the functions of his office, the Yang Bertuan
Agong shall appoint a tribunal in accordance witha@se (4)
and refer the representation to it; and may on the

recommendation of the tribunal remove the judgerfroffice.”

Article 127:

“The conduct of a judge of the Federal Court, theu@ of
Appeal or a High Court shall not be discussed ither House
of Parliament except on a substantive motion of ebhnotice
has been given by not less than one quarter of thtal
number of members of that House, and shall not is=ussed

in the Legislative Assembly of any State.”

It seems to me that Parliament, although supremeynable
to discuss the conduct of a Judge unless a prowmisoArticle 127
applies. It is with this in mind that R.H. Hicklinigh his Malaysian

Public Law said at page 42 as follows:
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“The independence of the judiciary is one of thairfdations of
the Constitution. It is sought to be ensured by ptex rules
relating, first to the appointment of judges, neé&tcriticism of
their behaviour as judges, then to the power of @ui€ to
punish any contempt, and finally, in relation toetmemoval

from office of a judge.”

Whilst on the need to protect and uphold the indejence of
the Judiciary, it must be seen to be manifest timat external
pressure is exerted against the Judiciary eithemfthe executive or
from any other sources including the Bar. In thomtext the case of
C. Ravichandran lyer v. Justice A.M. Bhattacharj@eOrs [1995]
5 SCC 457 needs to be looked into. The petitionerpractising
advocate, initiated the present public interesiightion under Article
32 of the Constitution seeking an appropriate woitder or direction
restraining permanently the Bar Council of Mahataahand Goa
(BCMG), Bombay Bar Association (BBA) and the Advades’
Association of Western India (AAWI), respondents © 4
respectively, from coercing Justice A.M. Bhattagear (the %'

respondent), Chief Justice of Bombay High Courtresign from the
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office as Judge. The basis of the action by the Bauncil and Bar
Associations was financial irregularities allege@® tave been
reflected in the disproportionate amount of royaltgceived by
respondent 1 from a foreign publisher that was kemtfidential and
not properly explained, the apprehension being thiaat would
influence the decisions of respondent 1. In delimgrthe judgment
of the Supreme Court of India, K. Ramaswamy J sasdfollows at

page 468:

“The diverse contentions give rise to the questwlmether any
Bar Council or Bar Association has the right to passolution
against the conduct of a Judge perceived to havencitted
misbehaviour and, if so, what is its effect on ipdedence of

the judiciary.”

His Lordship continued at page 287 as follows:

“... In S.P. Gupta v. Union of Indi§1981 Supp SCC 87) (SCC

p. 221, para 27) this Court held that if there iseoprinciple

which runs through the entire fabric of the Constion it is the

principle of the rule of law, and under the Congtion it is the
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judiciary which is entrusted with the task of keegievery
organ of the State within the limits of the law anklereby
making the rule of law meaningful and effective. ddial
review is one of the most potent weapons in the caung of
law. The judiciary seeks to protect the citizen iaga violation

of his constitutional or legal rights or misuse alsuse of power
by the State or its officers. The judiciary stanbstween the
citizens and the State as a bulwark against exeeuti
excesses and misuse or abuse of power by the elecult

Is, therefore, absolutely essential that the judrgi must be
free from executive pressure or influence which Hhasen
secured by making elaborate provisions in the Chdo#sbn
with details. The independence of judiciary is nimited only

to the independence from the executive pressurenfluence;

it is a wider concept which takes within its sweep
independence from any other pressure and prejuditiebas
many dimensionsyiz., fearlessness of other power centres,
economic or political, and freedom from prejudicasquired

and nourished by the class to which the judges hglb

His Lordship went on at page 472:
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“Our Constitution permits removal of the Judge oniyen
the motion was carried out with requisite majoria¥ both the
Houses of Parliament recommending to the Presidéomt
removal. In other words, the Constitution does petrmit any
action by any agency other than the initiation difetaction
under Article 124(4) by Parliament. lI1Sub-Committee on
Judicial Accountability vUnion of India(3 (1991) 4 SCC 699;
1991 Supp (2) SCR 1) this Court at p. 54 held ttiet removal
of a Judge culminating in the presentation of ardrads by
different Houses of Parliament to the Presidentcaosnmitted
to Parliament alone and no initiation of any invgstion is
possible without the initiative being taken by thHtouses
themselves. At p. 71 it was further held that tlomstitutional
scheme envisages removal of a Judge on proved
misbehaviour or incapacity and the conduct of thelge was
prohibited to be discussed in Parliament by Articlel.
Resultantly, the discussion of the conduct of agidr any
evaluation or inferences as to its merit is not mesible
elsewhere except during investigation before theguimy

Committee constituted under the Act for this purpos
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Articles 124(4) and 121 would thus put the nail agaly on
the projections, prosecutions or attempts by anlyeotforum
or group of individuals or Associations, statutasy otherwise,
either to investigate or inquire into or discus® ttonduct of a
Judge or the performance of his duties and on/oéfurt
behaviour except as per the procedure provided umdécles

124(4) and (5) of the Constitution, and Act and Rweles.”

Finally, the Supreme Court of India said at page 476 lisnfs:

“... Article 121 of the Constitution prohibits digssion by the
members of Parliament of the conduct of any Juddethe
Supreme Court or of High Court in the dischargehos duties
except upon a motion for presenting an address he t
President praying for the removal of the Judge aevpled
under Article 124(4) and (5) and in the manner laldwn
under the Act, the Rules and the rules of busineds
Parliament consistent therewith. By necessary iggion, no
other forum or fora or platform is available forsdussion of

the conduct of a Judge in the discharge of his datas a
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Judge of the Supreme Court or the High Court, mleéss a
Bar Council or group of practising advocates. Thaye
prohibited to discuss the conduct of a Judge in dihecharge

of his duties or to pass any resolution in that dléh

It is clear that the highest Court of India whict sgidly and
possessively protects freedom of the individual aimdedom of
speech has castigated in strong words attempts uazhe Judges
by threats of resolutions. Such unrestrained andridied conduct
can actually lead to abuse. It is time thereforattmather than
trumpeting the so-called inadequacies of the Juatigiby way of
resolutions, the Bar takes heed of the salutaryie&vof the
Supreme Court of India. This is what it said at pag79 in the

Ravichandran lyercase:

“The threat of action on vague grounds of dissatifon
would create a dragnet that would inevitably sweaapo its
grasp the maverick, the dissenter, the innovatbhe teformer
- in one word the unpopular. Insidious attempts @awvay for
removing the inconvenient. Therefore, proper cahewd be

taken by the Bar Association concerned. First, hioald
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gather specific, authentic and acceptable matewikilch would
show or tend to show the conduct on the part ofualge
creating a feeling in the mind of a reasonable pardoubting
the honesty, integrity, impartiality or act whiclowers the
dignity of the office but necessarily, is not immphable
misbehaviour. In all fairness to the Judge, theprassible
office-bearers should meet him in camera after sex@uthe
interview and apprise the Judge of the informatidwey had
with them. If there is truth in it, there is eveppssibility that
the Judge would mend himself. Or to avoid embarnasst to
the Judge, the office-bearers can approach the fChustice
of that High Court and apprise him of the situationth
material they have in their possession and impregsn the

Chief Justice to deal with the matter appropriatély

| am happy to see that this is what many State Bar
Committees are doing whereby the State Chairmarhwime of its
Committee members see the Judge concerned in hanbRrs to
sort out issues over a cup of tea. It is time thee Bouncil emulates

and adopts the conduct of the State Bar Committees.
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In the light of the case of the Indian Supreme Qoilris
manifestly clear that in the present case the ¢allthe Resolution
on admitted hearsay evidence is far from the regmient of ‘proved
misbehaviour’. It is therefore absolutely essentihht people who
hold high office must be fair and just in their tcisms and not open
themselves and the organisations they representgritocisms. It is
clear therefore that the Bar has no power to discuse conduct of
the Judiciary and that any attempt to do so is camyt to Article 127

of the Constitution, which article has been reproed earlier:

The call for a Royal Commission is also clearly tamy to
Article 125 of the Constitution which provides fahe mode of

removal of a Judge.

Seditious

It was the case of the plaintiff that the Resolutiand the
meeting to discuss it would be seditious under wact3(1)(a) and
(c) of the Sedition Act 1948. The said sub-secti@re reproduced

herewith for ease of reference:
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“3. Seditious tendency.
(1) A ‘seditious tendency’ is a tendency -
(a) to bring into hatred or contempt or to excite
disaffection against any Ruler or against any

Government;

(c) to bring into hatred or contempt or to excite
disaffection against the administration of justioe

Malaysia or in any State;”

| have thoroughly discussed this heading in my iearjudgment (see
Raja Segaran a/l S. Krishnan v. Bar Council Malays& Ors
[2000] 1 MLJ 1 at page 25). The unreported judgmehthe Court

of Appeal upheld my earlier views.

The Defendants’ View

Encik Malik submitted that in striving towards dearatic
ideals, the clash of ideas and opinion is fundamémnd essential.
He contended that it is only through this clashttiteere can be this
synthesis of rational and coherent thought andactiHe therefore

was of the view that for there to be this clashopinion, a proposed
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point of view has to be expressed. Urging me that Resolution
was just a motion for debate amongst lawyers and widhin the
public realm, he submitted that the Resolution @néd no
definitive statement. What was contained was a psga point of
view solely for the purpose of academic debate imlased-door

meeting.

It was also his submission that there was no evecgefrom
the plaintiff that the motion would have been cadiand so there is
therefore no certainty of success. Encik Malik meézl me to the
then Supreme Court case @éfttorney General Malaysia v. Manjeet
Singh Dhillon[1991] 1 MLJ 167 SC. He compared what Manjeet
Singh Dhillon had averred in an affidavit to thesodution and
submitted that the phraseology employed in the allecontext of
the motion is extremely reasonable because it isfaat that
allegations have been made. If one reads tManjeet Singh
Dhillon case it is clear that Manjeet Singh Dhillon spelit an his
affidavit in paragraphs the specific acts which bensidered as
misdeeds of the then Lord President. In other woitthie Judge was
identified and the acts were specified. That is hloé case before

me. On his own submission, Encik Malik concedes y{thege

52



allegations. Of course there is no dispute thatreheare such
allegations; but fundamental to the core issuehs fact that they

remain as allegations.

In an attempt to save the Resolution Encik Malikbsutted

that para 3 should actually read, ‘... competencethe Judiciary

may have been undermined’ and not as stated in Rbsolution,

which is, ‘... competence in the Judiciary has beemermined’. At
this juncture, Mr. Vijandran interjected by poingirout that even in
their defence at para 9 the defendants had pleddedwords ‘have
undermined’ and that having pleaded their case ashs the
defendants ought not to be allowed to wriggle otttloeir pleaded
defence. However, Encik Malik did point out thatetlwords used
were, ‘have undermined and/or would tend to undemmhi Encik

Malik referred the Court to section 2(1)(d) of ti@Bommissions of

Enquiry Act 1950. The said sub-section reads asofos:

“2. (1) The Yang Di Pertuan Agong may, where it apps to
him to be expedient so to do, issue a Commissiopoapting
one or more Commissioners and authorising the

Commissioners to enquire into -
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(d)

any other matter in which an enquiry would, the
opinion of the Yang Di Pertuan Agong, be for the

public welfare, not being -

(i) a matter involving any question relating to the
Muslim religion or the Malay custom; or
(if) in relation to Sabah or Sarawak, a matter

specified in item 10 of the State List:

Provided that where any federal officer into whasmnduct

it is proposed to enquire, was, at the time of cdmhimg such

conduct, serving in a department of the public seevof a

State, such commission shall only be issued withe th

concurrence of the State Authority.”

Encik Malik argued that by calling for a Royal Conssion, the

defendants have not acted unreasonably because <h&
Commission could identify the Judges involved. laiging this
argument it is apparent that Encik Malik has failed address his

mind to the two relevant articles of the Constitutiearlier referred to
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that make it clear how a Judge’s conduct is to loéed upon. In
rebutting the plaintiff’'s submission that the bundef disproving the
allegations referred to in the motion was on thdedeants, Encik
Malik took the simplistic approach by saying thahet Royal
Commission if appointed would be able to ascertéie truth or
falsity of the said allegations. His argument wdmtt so long as
allegations were there, that was sufficient for tlpeirpose of
appointing a Royal Commission. | do not agree. Hppointment of
a Royal Commission is an onerous task governed ke t
Commissions of Enquiry Act 1950. Such a trivial apach as has
been suggested by the defendants would lead to Uesians of
Enquiry being set up for every issue and would setlangerous

precedent.

On the next issue, Encik Malik questioned whethleistCourt
could make findings of contempt or sedition. It wlais submission
that a civil Court cannot grant a declaration asctominality. He
relied onKetua Pengarah Jabatan Alam Sekitar & Anor v. Kagjin
Tubek & Ors & Other Appeal$§1997] 3 MLJ 23 CA also known as
the Bakuncase. In that case there was a clear finding of Cloairt

that the respondents had mecus standi.ln the case before me,
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the plaintiff contends that he is a member of ther Bnd if the Bar is
guilty of contempt or sedition, he too, as a membéthe Bar, could
be guilty of the same. What the plaintiff is attetimg to do is to
show that if the meeting is held to consider thes®&ation, the
participants, including he, can be found guilty sdich an offence,
and he wants to avoid that. The principle laid domnthe Bakun

case is distinguishable. This fact is clearly shomnthe case of
Tengku Jaffar bin Tengku Ahmad v. Karpal Sindl®93] 3 MLJ

156 where the Court held that to posséssus standithe applicant
should be seeking to protect or vindicate an ins¢r@f his own. So
long as the plaintiff has shown that he has tbeus to make the
application and so long as he can show that thedoeh of the
defendants is such as to put him, the plaintiff peril of such similar
prosecution that the defendants could face if tlededdants’ act is
allowed to be consummated, the plaintiff need naitwto see the
outcome, before acting. To protect his own interbstcan take out
an injunction to restrain the defendants and if ®eurt is satisfied
that the act complained of could give rise to thlaiptiff facing

criminal prosecution, the plaintiff ought to be @Ned to use

injunctive measures to stop the defendants.
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Encik Malik referred toGouriet v. Union of Post Office
Workers[1978] LR 435. This was a case where an individual
applied to restrain by an injunction the Union ads® Office Workers
from refusing to handle mails to and from South iB& because of
the ‘apartheid’ policy. Gouriet had sought the cens of the
Attorney General to prosecute but such consent wasised. He
then filed the writ on his own. The House of Lorlsld that only the
Attorney General could sue on behalf of the pulftic the purpose of
preventing public wrongs and that a private indivad could not do
so on behalf of the public, though he might be atdedo so if he
would sustain injury as a result of a public wrorigt the Courts had
no jurisdiction to entertain such claims by a pterandividual who

had not suffered and would not suffer damage.

| would have thought that th&ouriets case clearly showed
that the plaintiff in this case has a right to appbr an injunction
because even in th&ouriets case, by sections 38 and 68 of the
Post Office Act 1953 and section 45 of the Teledrajct 1863, as
amended, it is an offence punishable by imprisonmen fine for
persons engaged in the business of the post offidtully to delay

or omit to deliver postal packets and messageshi@ ¢course of
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transmission and for any person to solicit or entaa to procure

any other person to commit such an offence.

In addressing the issue of contempt Encik Malik esk
whether the plaintiff could move the Court for acdl@ration for a
criminal contempt, and relied upon the decisiontbé House of
Lords in Attorney General v. Times Newspapers UtiB74] LR
273. | could not see how this case could assistdhfndants. In

fact at page 308, Lord Diplock said:

“To constitute a contempt of Court that attracte tbummary
remedy, the conduct complained of must relate tameo
specific case in which litigation in a Court of law actually

proceeding or is known to be imminent.”

Since it has already been established earlier thatRaphael
Pura case, which was still pending in the Courts, was slubject of
the Resolution, clearly there was sufficient evidento show that
there was always the possibility that if the Attesn General so
desired, he could prosecute the defendants and lwimcluded the

plaintiff, and this apprehension of fear was whatotinvated the
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plaintiff to file for this injunction. Encik Malik] could see, had in fact
jumped the gun. He was arguing on the basis thas thas the
hearing of the criminal contempt. The question bé tplaintiff first

having to obtain leave of the Attorney General abmitted by Encik

Malik, was as yet not in issue.

Encik Malik then took the issue that looking at from the
prospective of a member of the Bar taking out aticacagainst the
Malaysian Bar and the Bar Council, the mere fadttthe plaintiff is
a member of the Bar does not automatically confey arivate law
rights and even if there were such rights they vdohlave to be
discerned from the statute, that is, the LPA, anddm the
foundation of the action and in support he relied the House of
Lords decision inSwain & Anor v. The Law Socief$983] AC 598.
Since this case has been referred to it is necgssamarrate just

the relevant facts.

Under section 37 of the Solicitors Act 1974 the @ou of The
Law Society was empowered with the concurrence lf Master of
the Rolls, to make rules concerning professionaleimnity insurance

for solicitors. In a circular issued in 1975 thecssty gave details of
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a proposed compulsory professional indemnity insweea scheme,
and all solicitors were subsequently asked by lemaether they
were in favour of the proposed scheme. The Societlycated in the
circular and in the letter that it intended to appmny brokerage
commission accruing to the Society for the benefitthe profession,
rather than to pay it out to individual solicitor®A majority of

solicitors replied to the letter that they werefavour of the scheme.
The Society accordingly made the Solicitors’ IndetgynRules 1975,
which provided for a master policy to be taken euth insurers and
for certificates to be issued to solicitors, who wid pay the
premiums. After September 1, 1976, the scheme wegamded as
compulsory and every solicitor to whom the Rulesplaggd had to
produce a certificate of insurance before receiviag annual
practising certificate. The plaintiffs, two pracing solicitors, were
dissatisfied with the scheme, but they did not fatim challenge it in
correspondence with the Society until January 1979.October
1979 they took out an originating summons seekingter alia,

determination of the question whether the Societgswentitled to
retain the commission received by it from the brokeor was

accountable for it to solicitors. Slade J held thia¢ Society was not
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accountable for the commission. On appeal by th& plaintiff, the

Court of Appeal reversed that decision.

However in allowing the appeal by the Society, t®eurt held
that the power given to The Law Society by sectidi of the
Solicitors Act 1974 was a power to be exercisedhia public interest
as well as in the interests of the solicitors’ pFs$ion and in
exercising the power the Society was performing aoprivate duty
to premium-paying solicitors but a public duty fbreach of which
there was no remedy in breach of trust or equitabteount, and
that on the true construction of the master polibg Society had not
expressly or by implication constituted itself aistee of the contract
for the benefit of premium-paying solicitors, noad it become a
constructive trustee of the commission receivedcaddingly, it was

not liable to account to the solicitors for the comimssion received.

The case seems to suggest that The Law Society himm t
performance of its functions acts in two distin@pacities, namely, a
private capacity and a public capacity. When actingits private
capacity, the Society is subject to private lawredo Lord Diplock

said at page 608 as follows:
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“When acting in its private capacity the Society dabject to
private law alone. What may be done on behalf o B8ociety
by the Council in whom the management of the Societ
vested by the charter must fall within the wide dmegtion in
the charter of the general purposes of the Societiz.
‘promoting professional improvement and facilitaginthe
acquisition of legal knowledge’. Subject to thismitation,
however, the Society acting in its private capacign do
anything that a natural person could lawfully doittwall the
consequences that flow in private law from doing and in
deciding how to act on behalf of the Society instldapacity
the Council’s only duty is one owed to the Socistyhembers
to do what it believes to be in the best interedt tbose
members; and for the way in which it performs tlhity the
Council is answerable to those members alone. Mestig of
the Society by solicitors is voluntary; it does noamprise the
whole of the profession; your Lordships were infauanthat
some 10 per cent of practising solicitors are nanmmers and
over these the Society, acting in its private capgccan

exercise no coercive powers.”
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His Lordship went on:

“It is quite otherwise when the Society is acting its public
capacity. The Act of 1974 imposes upon the Sociaty
number of statutory duties in relation to solicdowhether they
are members of the Society or not. It also confapon the
Council of the Society, acting either alone or witthe
concurrence of the Lord Chief Justice and the Magik the
Rolls or of the latter only, power to make rulesdaregulations
having the effect of subordinate legislation undie Act.
Such rules and regulations may themselves confewsnuthe
Society further statutory powers or impose uponfutther
statutory duties. The purpose for which these diaty
functions are vested in the Society and the Counsilthe
protection of the public or, more specifically, theection of
the public that may be in need of legal advice,istsce or
representation. In exercising its statutory funasothe duty of
the Council is to act in what it believes to be thest interests
of that section of the public, even in the evennl(kely though

this may be on any long-term view) that those pahbhterests
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should conflict with the special interests of membeof the
Society or of members of the solicitors’ professias a whole.
The Council in exercising its powers under the Aot make
rules and regulations and the Society in dischaggianctions
vested in it by the Act or by such rules or reguwas are
acting in a public capacity and what they do inttlkapacity is
governed by public law; and although the legal cmqsences
of doing it may result in creating rights enforcéabn private
law, those rights are not necessarily the same haxssd that
would flow in private law from doing a similar acitherwise

than in the exercise of statutory powers.”

Therefore, it is the case of the defendants thatilairly they
have acted in a public capacity and that the irderaf the plaintiff
herein must therefore take a back seat as compawethe public
interest. But is that what has been propounded g tase. Lord
Diplock in no uncertain terms had said that whansttutes the

protection of the public and in particular_‘thatcs®mn of the public

that may be in need of legal advice, assistancaemresentations’

(emphasis provided). Clearly, the defendants havisumderstood

the rationale behind this case and have been aaimgl-founded
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belief. In resolving this motion as spelt out, tipeiblic needs no
legal advice, assistance or representations. Besidehe
defendants have not been able to show which secdifothe public

in particular they intend to protect.

Whereas, inThe Law Societycase, the intention was to
indemnify and cover not only the solicitors but indes their
employers and former employees whether qualifiednot. The act
of giving indemnity is a noble deed. It protectsecits who have
been cheated by their solicitors or who have sugteltoss as a result
of their solicitors’ negligence. But what is mostndamental tol he
Law Societycase is the fact that, as stated in the quote ofdLo
Diplock, their power to set up the indemnity schemas done under
the power given by the Act of 1974 ‘to make rulesdaregulations
having the effect of subordinate legislation undee Act’. But is that
the case here. The defendants have been speciigaibhibited
from giving advice unless asked for, based on theeadment to the
LPA as stated earlier in the judgment. Thereforentcary to the
argument of Encik Malik,The Law Societycase cannot assist the
defendants. It, on the other hand, shows that theirof moving the

Resolution and having the meeting for that purpase bothultra
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viresthe Act. Therefore, the argument that if the plaindid not
attend the meeting, he could not be sued or pumistrel that he

could have chosen not to attend, is unacceptable.

At this stage, Mr. Vijandran pointed out that thesesues
raised by Encik Malik had already been canvassedhat Court of
Appeal stage, and that the said Court had rejedtesim. Encik
Malik admitted to personally raising the same argums but it was
his view that that decision was at the interlocytetage. It is trite
law that if a point of law has been decided by geuor Court,
whether the same decision was at an interlocutaege or at the
final stage is immaterial. The issue has been putest by the Court
of Appeal and ought not to have been regurgitatedess any fresh
cases, subsequent to the decision of the Court ppeal, could be
cited to distinguish the said case. Encik Malik’'esdent into the
same arena of arguments which had been put tolggshe Court of
Appeal is akin to an attempt to have a second bitehe forbidden

fruit.

In the light of my decision followingrhe Law Societyase,

Encik Malik’s reference tdoyce v. Paddington Borough Council
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[1903] 1 ChD 109 seems meaningless. In that case Glhancery
Division held that a plaintiff can sue without jomg the Attorney
General in two instances, (a) where an interferemdth a public
right involves interference with some private righit the plaintiff; and
(b) where no private right of the plaintiff is infered with, but he, in
respect of his public right, suffers special damageuliar to himself
from the interference with the public right. Whilstgreeing that the
Boyce case did not define what special damage is, Enci&lii
pointed out that theBakun case did. With due respect, other than
merely referring to theBoyce case as a quote in the case of
Government of Malaysia v. Lim Kit Siaf988] 2 MLJ 12, which
stated the two principles in thBoycecase as | have related above,
there was no explanation by the Court of Appealt@savhat special
damage is. In fact to be fair to the Court of Appé¢laere was no
reference to ‘special damage’ at all. What the Qoafr Appeal said
was:
“... the declarations sought ought not to be maeeause the
harm complained of by the respondents was not pacudr

special to them.”

67



As there is no necessity for me to venture into tedinition of the
meaning of ‘special damage’ as referred to Boyce and as
accepted in theBakun case, | shall not do so in the light of my

findings arising out ofThe Law Societgase.

During the course of his submission, Encik Malikidsaand |
guote verbatim from my notes (page 48), “Pleaseordcme as
stating that there is no evidence that the proposesketing was
premised on the allegations on tRPeira matter.” | was rather taken
aback by this because the defendants’ Council memhzato’
Rajasingam, himself confirmed that the motion wassdd on the

Raphael Puracase.

However, much later in the proceedings, page 56ngf notes

reads as follows:

“Court to Encik Malik:

What is the foundation for calling for this meeting?

Encik Malik:

The allegation as set out in tReracase.”
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This equivocation by lead counsel for the defendaclearly showed

the uncertainty of the defendants’ case and thairse.

Secrecy

Section 76(2) of the LPA reads as follows:

“(2) Except and in so far as may be necessary fioe t
purpose of giving effect to any resolution passaddecision
made, secrecy shall be maintained in all proceesling
conducted by the Bar Council, the State Bar Comeaitthe

Inquiry Committee and their staff.”

The question is whether this provision prevents amyness
from giving evidence in Court as to any proceedingfs the Bar
Council and producing documents relating to proadegd of the Bar

Council. Mr. Vijandran referred to section 123 dfet Evidence Act

1950 which reads as follows:

“No one shall be permitted to produce any unpub&dh

official records relating to affairs of State, oo give any
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evidence derived therefrom, except with the pernuesof the
officer at the head of the department concernedp veall
give or withhold permission as he thinks fit, sutjehowever,
to the control of a Minister in the case of a dgpaent of the
Government of Malaysia, and of the Chief Ministarthe case

of a department of a State Government.”

It was his case that even regarding affairs of &tdte section
allows for evidence to be produced and the Coudsa@great length
to preserve and to ensure that all available reht¢vavidence is
placed before them to enable the Courts to haveeHBvant facts to

be able to arrive at a just decision.

In any case, | have dealt exhaustively on this esgseeRaja
Segaran a/l S. Krishnan v. Bar Council Malaysia &sO(No. 3)
[2001] 5 MLJ 305 at pages 311 - 316). My said demsis also the
subject matter of an appeal and there is nothingento add on this

issue of secrecy.

| am fortified in the views | have held in respeaft this case

after reading a copy of the unreported judgmentlod Court of
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Appeal (seeMajlis Peguam Malaysia & 2 Lagi v. Raja Segaran a/l
S. Krishnan,Dalam Mahkamah Rayuan Malaysia, Rayuan Sivil No.
W-02-47-00 dan Rayuan Sivil No. W-02-48-00). In theppeal the
defendants appealed against two of my judgmentsmeig, (a)
where | granted the plaintiff an interim injunctiaestraining the
defendants from holding the EGM, and (b) where $mdissed the
defendants’ application to strike out the plaintsflamended writ of

summons and statement of claim.

| am in receipt of this judgment of the Court of pgal after
having completed my judgment in respect of thiseabk note that
the defendants have in fact relied heavily Gouriets case before
the Court of Appeal by arguing that the plaintiffasr seeking to
enforce criminal law by civil proceedings. Howevequnsel for the
plaintiff objected to the defendants relying onghssue on the basis
that they had not raised it in their memorandum agpeal. The
Court of Appeal was however urged by the defendahtd since an
appellate Court has discretion to consider new poinot earlier
raised, the Court of Appeal ought to allow the defants the right to
raise this issue before them. The Court of Appeavhilst

acknowledging the fact that it could consider neairgs, however,
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referred to the case oKeng Soon Finance Bhd v. M.K. Retnam
[1989] 1 MLJ 457 wherein the Privy Council had hetldat ‘very
exceptional circumstances must be shown’ before agpellate
Court would permit the raising for the first time an appeal of points
which had not been previously raised and arguede Tourt of
Appeal thus upheld the plaintiff’'s objection and ldhethat the
defendants had not come within the test provided the Privy
Council. Although | have earlier in this judgmenbtrsidered and
decided on this issue, having read the judgmenttloed Court of
Appeal, | hold the view that the defendants ougbt to have been
allowed to raise this issue a second time beforeanethe basis of
issue estoppel. Having neglected to raise this asea appeal, the
defendants ought to have been found to have abasdldhis issue
and thereby ought to have been prevented from @lkirsecond bite

of the proverbial cherry.

In considering another aspect of my judgment inatieln to the
interim injunction, the Court of Appeal, whilst msfing to the
Resolution and the view of the Bar that it wished @nsure that
‘confidence in the Malaysia Judiciary is fully reséd’ had this to say

at page 9 of the said judgment:
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“As to the use of the word ‘restored’ therein wee aaf the view

that the learned judge was right when he said:

‘l also accept the argument of Mr. Vijandran wher h
suggested that one can only restore something that
lost and when the first defendant called for a Rloya
Commission of Inquiry to fully restore the confidemin
the Malaysian Judiciary it is axiomatic that thédanence

is that such confidence has indeed been lost.”

On the issue as to whether the preamble and theolRgen
‘constitute possible contempt’, this is what theuCioof Appeal said
also at page 9 of the judgment:

“... For this, he [the learned Judge] referred ®veral cases

from India, Singapore and Australia and then codeld thus:

To my mind such utterances as contained in the

resolution are clearly contemptuous. It is obviousin

attempt to erode public confidence in the Judiciary
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We agree with the learned judge.”

Having cited three decisions from India the Couft Appeal

said at page 13 as follows:

“We referred to the three above-mentioned caseswvasfeel
that they would further support the correctnesstlod learned
judge’s conclusion that the resolution is clearly

contemptuous.”

On the question of my finding that the allegatiomade in the
affidavit related to a pending civil suit (thkaphael Puracase) and
as such the matters wemab-judice,the Court of Appeal agreed

with my findings and concluded that it had ‘nothibg add’.

On the issue otiltra viresthis is what the Court of Appeal said

at page 15:

“The respondent also argued that the proposed EGM the

proposed resolution are ultra vires the powers eorgd to the
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appellants pursuant to the Legal Profession Act&9IZPA).
The learned judge agreed with the respondent. Heesit his
reasons for agreeing so. He cited authorities tigat to
support his conclusions. We find that the learnedige had
not erred in law and facts on this ‘ultra viressie. We would,
however, go a step further to say that this acttlod Bar in
trying to convene the EGM to discuss that proposesolution
is in fact an illegality. This is because the LPAesd not
contain any provisions to enable them to do that. a&nd
Article 127 of the Federal Constitution clearly eowers the

Parliament to discuss the conduct of judges.”

On the claim by the plaintiff that the holding dig said EGM
and/or the adoption of the said Resolution wouldoatonstitute an
offence under section 3(1)(c) and 4(1)(a) of thediien Act 1948,
the Court of Appeal said at page 15 as follows:

“... we are of the opinion that the wording of batie sections
are so simple and clear that no reasonable mandc@aver

disagree with the respondent’s view.”
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To my mind, with such clear conclusive enunciatibom the
Court of Appeal which declared the conduct of tharBn convening
the EGM to discuss the proposed Resolution as dleand with the
Federal Court refusing leave on this applicatiome matter ought to
have ended. It is totally unacceptable for thoseowdropound the
law to flout it by ignoring the principle ofesjudicata and reagitating
the same issueslbeit on the main trial, since a ruling from a
superior Court had already been made on pointsaef felating to

the same issues.

The issue formulated by the Court upon the plairif

application on 5.9.00 under O. 33 for trial wasfaBows:

“Whether the proposed Resolution dated 12.10.99 as
contained in the Notice dated 12.10.99 and the puigd
Extraordinary General Meeting of the Malaysian Barbe held

on 20.11.99 wereultra vires the powers and objects of the

Malaysian Bar under the Legal Profession Act 19i@@hat:

(a) the Resolution and Extraordinary General

Meeting are not within the powers and/or objects
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(b)

of the Malaysian Bar under the Legal Profession

Act 1976; and

the Resolution and the Meeting and the
participation of both Council and Ordinary
Members therein constitute contempt of Court

and/or are seditious and/or are unconstitutional.

Having considered the volumes of submissions ance th

volumes of authorities submitted by both partiee #nswer of this

Court to the issue formulated is in the affirmatioe both (a) and (b).

The plaintiff will thus have the reliefs prayed fom the statement of

claim, namely:

(a)

()

A declaration that the said EGM and the saioposed
Resolution areultra vires the Legal Profession Act

1976.

A declaration that the said EGM and the saidpmsed

Resolution constitute contempt of Court.
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(c)

(d)

(e)

(f)

(9)

A declaration that the said EGM and the saidpwosed
Resolution constitute offences under the Seditioot A

1948.

Interim injunction earlier granted on 17.11.p9.

A permanent injunction to restrain the Defenidarither
by themselves and/or through their servants andhair
agents from holding and/or causing to be held any
further similar meetings with the same or similar

purposes.

Damages to be assessed by the learned Deputy

Registrar.

Costs.

Dated the 18 day of November 2003

DATO’ KAMALANATHAN RATNAM
HAKIM
MAHKAMAH TINGGI PULAU PINANG
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